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Claimovy management

— stavebni viceprace
Claimy z pohledu objednatele

V souvislosti s riistem investic a nezfidka
zcela rozdilnych smluvnich a dodacich
podminek, jez predstavuje predevsim pra-
xe FIDIC, stoupa rovnéZ podil vicepraci
— claimi a dodateénych poZadavki ob-
jednatele i dodavatele staveb, coz casto
pFindasi nesrovnalosti na obou stranach.
Claim v této praxi predstavuje poZadavek
dodavatele na dodatecnou platbu nebo
dodatecny ¢as pro provedeni praci, vyko-
nu nebo zabezpeceni dodavek material.

V SirSim pojeti je v mezinarodni staveb-

ni praxi oznaéovana nazvem claim kaz-

da zména nebo odchylka viéi pavodné

smluvné stanovenému plnéni. Terminu

claim tak v nasi praxi odpovida SirSi vyzna-

movy preklad vyhrada, pozadavek, nérok,

zména, viceprace nebo reklamace.

Claimy vznikaji béhem vystavby vzdy na

zékladé smluvniho ujednéni mezi objednate-

lem a dodavatelem, pficemz jsou nejcastéji

disledkem:

- vlastniho pribéhu vystavby

- podminek provadéni praci

- dodate¢nych pozadavkll objednatele nebo
projektanta

- objektivnich pfi¢in — povodné atd.

Z pohledu objednatele a pfi¢in dodate¢né

vyvolanych nakladd Ize claimy dodavatele

rozdélit na:

- claimy opodstatnéné, napf. z ddvodu kli-
matickych podminek, navy$eni rozsahu
praci, novych pozadavku objednatele, jed-

noznacného zavinéni na strané objednate-
le, chybéjici projektové dokumentace atd.
- claimy neopodstatnéné, jez predstavuji
vSechny dalSi pfipady a zavinéni na strané
dodavatele, napf. z divodu nepochopeni
smlouvy, specifikaci, neopravnéného na-
vySeni dila atd.
Jaka je prevence claimi a navySovani
ceny dila z pohledu objednatele?
Pravo na zmény a dodatky ve smlouvéach,
moznosti jejich pfedlozeni a navySovani roz-
sahu praci jsou pfi jednanich prosazovany
zejména dodavatelem. Z pohledu objednate-
le jsou proto prevenci viéi claimim doda-
vatele zejména ujednani o:
- maximalni zaru€ené cené dodavatele
- zménéch a dodatcich
- vlastni smlouvé, jednoznaénych specifikacich
a technickych popisech provadénych praci
Ujednani o maximalni zaru¢ené cené (Gu-
aranteed Maximum Price — GMP) je stale
vice uzivano nejen v pfipadé mezinarodnich
smluv nebo podminek FIDIC, ale objevuje se
jiz rovnéZ ve smlouvach uzavienych na za-
kladé Obchodniho zakoniku. Podpisem uve-
deného ustanoveni se ve smlouvé dodavatel
zavazuje, ze jeho cena — maximalni zaruce-
né cena — nebude za Zadnych okolnosti pfe-
kro€ena. Uvedené ustanoveni je ale v praxi
¢asto vykladano obéma smluvnimi stranami
zcela rozdilné. Toto ustanoveni na strané ob-
jednatele neni jiz ¢asto naplnéno zejména
z dlvodu chybéjici, nekompletni nebo od-
porujici si projektové dokumentace. Pavodni
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rozsah praci dodavatele, jenZ byl obsahem
uzaviené smlouvy, je tak dale navySovan
a maximalni cena tak jiz z objektivnich pfi€in
na strané dodavatele nemuGze byt dodrzena.
Ujednani o zménach (Variation, Changes,
Acquitable Adjustments etc.), které je pak
pfedpokladem pro predlozZeni claimu doda-
vatele, v mnoha smlouvach objednatelll ne-
logicky a neopodstatnéné chybi. Investor se
v fadé pfipadld domniva, ze pokud takové
ustanoveni ve smlouvé chybi, dodavatel ne-
bude zmény nebo dodatky pfedkladat a po-
zadovat jejich uhradu.
Rozsah claimi je ve zna¢né mife limitovan
uzavfenou smlouvou s dodavatelem, ktera
zahrnuje kromé zavazk( dodavatele rovnéz
technické specifikace ve formé podrobnych
vykazl vymér a pozadovanych standardu.
Pozadované standardy objednatele, resp.
tzv. rovnocennost vyrobkd a materidld, je
v mnoha pfipadech pfedmétem sporl a po-
danych claimd dodavatele. Zejména chybégji-
ci jednoznacny popis téchto standardd a na-
rok(l na materialy dava prostor dodavateli na
predkladani vicepraci. Technické specifikace
a standardy, jez mély byt soucasti zadani
a vybérového fizeni, byvaji nasledné feSe-
ny az v prubéhu provadéni praci — obvykle
v ¢asti nebo béhem vzorkovani dodavatele.
Pfi¢inu nejvétsiho poétu claimi dodava-
tele tak predstavuji v praxi zejména:
- projektova dokumentace, jeji zmény nebo
Upravy
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Claim management
— additional construction work

In the context of growing investment
and the fact that contractual and delivery
conditions often differ entirely from one
another, the proportion of additional work
— claims and additional requirements by
the client and the construction contrac-
tor — connected with FIDIC practices is
also on the increase. This often leads to
discrepancies on both sides. In this case,
a claim represents a demand by the con-
tractor for additional payment or for addi-
tional time to implement the work, service
or secure the delivery of materials.

In the broader context, in international
construction practice the term claim is
used to refer to any change or deviation
from the contractual work stipulated in
the original contract. As such the term
claim in our profession corresponds to a
broader interpretation of reservation, entitle-
ment, change, additional work or complaint.
Claims arise during construction always on
the basis of contractual agreement between
the client and the contractor while they are
most often the result of:
- the construction process itself
- the conditions of the work being carried out
- additional demands by the client or con-
sulting engineer
- objective causes — floods, etc.
From the point of view of the client and
the causes of the additional expenses incur-
ring, contractor claims can be divided up as
follows:

- substantiated claims, e.g. claims aris-
ing as a result of climate conditions, an
increase in the scope of work, new client
demands, unequivocal culpability on the
side of the client, missing project docu-
mentation, etc.

- unsubstantiated claims refers to all other
cases and fault on the part of the contrac-
tor, for example, arising from a lack of un-
derstanding of the contract, specifications,
an unauthorised increase in work, etc.

How can claims and an increase in the
cost of the work be prevented from the
point of view of the client?
During negotiations the right to changes in
and amendments to contracts, the possibility
of submitting same and increasing the scope
of the work is primarily asserted by the con-
tractor. Therefore, from the point of view of
the client, agreement on the following points
in particular, acts as prevention against
claims:

- contractor’s guaranteed maximum price

- agreement on changes and additional work

- the contract itself, clear specifications and
technical descriptions of the work carried out

Guaranteed Maximum Price (GMP) agree-

ments are used on a more and more fre-

quent basis, not only in the case of interna-
tional contracts or FIDIC conditions, but now
also appear in contracts closed on the basis
of the Commercial Code. Upon signing the
above-mentioned stipulation, the contractor
undertakes that under the terms of the con-
tract his price — the guaranteed maximum
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price — shall, under no circumstances, be ex-
ceeded. However, in practice the above-men-
tioned stipulation is often interpreted totally
differently by the two parties to the contract.
On the side of the client, this stipulation is
often not complied with primarily as a result
of missing, incomplete or contradictory draw-
ings. The contractor’s original scope of work,
which was the content of the closed contract,
therefore continues to increase and, for ob-
jective reasons, cannot be complied with by
the contractor.

Agreement on changes (Variation, Chang-
es, Acquitable Adjustments etc.), later a
prerequisite for the submission of contractor
claims, is illogically and unjustifiably missing
from many client contracts. In many cases
the investor assumes that provided such a
stipulation is not contained in the contract,
the contractor will not submit changes or
amendments and demand payment in re-
spect of same.

The scope of the claims is to a large ex-
tent limited by the contract closed with the
contractor which, in addition to the contrac-
tor's obligations, comprises the technical
specifications in the form of detailed bills of
quantities and required standards. The cli-
ent’s required standards or, more precisely,
the so-called equivalence of products and
materials is in many cases the subject of
disputes and contractor claims lodged. The
absence in particular of a clear description of
same standards and requirements for materi-
als provides the contractor with the scope to
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- zmény nebo dodatky ke smlouvé nebo
smluvnim podkladim

- dopliujici projektova dokumentace formou
koordina¢nich nebo montéaznich vykresu

- zmény technickych pozadavkui nebo poza-
davky na zménu materialu

- pozadavky na zmény nebo Upravy staveb-
nich nebo technologickych postupl

- pfimé pozadavky na viceprace pfedlozené
objednatelem, kone¢nym uzivatelem nebo
provozovatelem dila.

Castou pFiginou claimii objednatele je ne-
kvalitni prace dodavatele. Pfesné pozadav-
ky na dodrzovani norem a popis pozadova-
nych praci jsou obsahem zejména vykazu
vymér a technickych specifikaci. Vlastni
poZzadavky na dodrZzovani norem jsou uve-
deny obvykle v ¢asti specifickych smluvnich
podminek. Problémy s kvalitou praci byvaji
obvykle dusledkem nespravného vykladu
znéni podminek zahrani¢nich smluv, kdy je
dodavatel mylného nézoru, Ze objednatel
musi na nekvalitu praci dodavatele upozornit.
Dal$im ddvodem pro podani claimd objedna-
telem je prodleni dodavatele vGéi smluvné
stanovenym diléim [hGtdm nebo milnikdm

pro stavebni pfipravenosti (pro jejich vypra-
covani vychazi objednatel z ¢asovych pland
postupl praci vypracovanych napf. metodou
sitovych grafa).
Pocet a vySe claimd nejsou nijak specifické
s ohledem na druh stavby (obchodni centra,
projekty infrastruktury atd.) nebo zplisob pro-
vadéneého vybérového fizeni (vefejné zakaz-
ky, privatni investor). Obecné je mozno fici,
Ze vétsi pocet claimll je dodavateli podavan
v pfipadé tendrovacich smluv (Tendered
Contracts) neZ v pfipadé tzv. vyjednavacich
smluv (Negotiated Contracts).
Pocet podanych claiml vyrazné narlsta
v pfipadé:
- nestandardnich smluvnich podminek
- rozdilnych jednacich jazykl
- v pfipadé tzv. tendrovacich smluv
- nejasnych, netplnych nebo odporujicich si
smluvnich nebo technickych podkladl
Napf. zna¢né rozdily mezi ocenénim nékte-
rych kalkulovanych poloZek nebo praci v na-
bidkovém fizeni a Urovni primérnych obvyk-
lych cen jednotlivych polozek by mély proto
objednatele upozornit na mozny zdroj nejas-
nosti a pfipadnych claim dodavatele. Pres-
né porovnani je mozné pouze v pfipadé, kdy

je soucasti podkladd podrobny vykaz vymér
v ramci jednotlivych polozek kalkulace.
Zejména smlouvy vypracované zahraniénimi
investory nebo konzultantskymi spole¢nost-
mi vyrazné snizuji prostor pro uplatnéni do-
date¢nych pozadavk( dodavatele. Tyto maji
v praxi charakter finanénich nebo vécnych
pozadavk( mezi nez patfi napf. prodlouzeni
celkové Ihuty vystavby nebo diléich Ih{t pro-
vadéni praci a navySeni rozsahu praci. Ci-
lem claimové agendy vedené objednatelem
tak nadale zlstava zdokumentovani vsech
zavinéni a prestupkl jednotlivych ucéastniki
stavby, v€etné pfipadného vyhodnoceni pro-
dleni a pfipravnych (projektovych) praci.
Je viibec mozné z pohledu obou smluvnich
stran zcela zamezit vzniku claimové agen-
dy? Ze strany objednatele je u¢innou pre-
venci claimd prfedevS§im projektova dokumen-
tace na odpovidajici technické urovni a vyjas-
néni vSech smluvnich, technickych a obchod-
nich podminek dodavek, zasadné vSak pred
podpisem smlouvy. V praxi pfipada vysoky
podil na claimy dodavatele pfedevSim z du-
vodu nepochopeni smlouvy nebo jejich pod-
minek a nedorozuméni z toho vyplyvajicich.
Projednavani smlouvy v mnoha pfipadech
obé strany nevénuji dostate¢nou pozornost,
dusledkem ¢ehoz jsou zdlouhava vyjasnovani
stran v obdobi az po uzavieni smlouvy a ne-
bo nutnost dodate¢né konzultace s pravnikem
bezprostfedné po uzavieni smlouvy. Nedosta-
te¢né vysvétleni a projednani jednotlivych
smluvnich ustanoveni sice mlize vést k pode-
psani smlouvy s dodavatelem v krat§im ¢aso-
vém horizontu, rozsah podanych claimi a vi-
cepraci vSak casto predstavuje fadové vyssi
¢astku nez plvodné predpokladana Uspora.
Prevenci viiéi claimiim na strané objedna-
tele predstavuje v kazdém pripadé disledna
pfiprava projektové dokumentace, specifikaci,
vykaz( vymér a smluvnich a dodacich podmi-
nek v ramci vybérového fizeni.

Autor: Dr. Ing. Milan Oleriny
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submit additional work. The technical speci-

fications and standards, which should have

formed part of the order and public tender,

are subsequently dealt with when the work is

underway — usually as part of or during the

contractor sampling process.

In practice the largest number of contrac-

tor claims arises primarily as a result of:

- drawings, changes or amendments to
same

- changes or amendments to the contract or
contract particulars

- additional drawings in the form of coordi-
nation or assembly drawings

- changes in the technical demands or re-
quirements for a change in material

- requirements for a change in or adaptation
of building or technological procedures

- direct requirements for additional work
submitted by the client, end user or opera-
tor or the work

A frequent cause of client claims is poor
quality work on the part of the contractor.
The precise requirements in relation to the
compliance with norms and a description of
the work required are contained primarily in
the bill of quantities and technical speci-
fications. The client’s requirements for the
compliance with norms are typically con-
tained in the section on specific conditions
and conditions of the contract.

Problems with the quality of the work are
usually the result of incorrect interpretation
of the wording of the terms and conditions
of the foreign language contract whereby
the contractor is of the mistaken opinion that
the client is obliged to draw the contractor’s
attention to the poor quality work. Another
reason for clients making claims against the
contractor is delays of the interim deadlines
or milestones by the contractor for building
preparation stipulated in the contract. (The
client calculates the above on the basis of

-
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progress schedules in respect of working
processes worked out, for example, using the
network graph method.)
The number and level of claims is not in any
way specific to the type of construction (shop-
ping centres, infrastructure projects, etc.) or
the method of carrying out the public tender
(public contracts, private investor). In general
terms it is possible to say that clients make
a greater number of claims against the con-
tractor in the case of Tendered Contracts
than in the case of so-called Negotiated
Contracts.
The number of claims made increases
significantly in the following cases:
- substandard conditions of a contract
- different languages of negotiation
- in the case of so-called tendered con-
tracts
- inexplicit, incomplete or contradictory con-
tractual or technical particulars
For example, considerable differences between
estimates for certain calculated items or work
in the tendering procedure and the level of the
average common unit price for the individual
items should therefore draw the client’s atten-
tion to a possible source of ambiguity and pos-
sible contractor claims. Exact comparisons are
only possible in cases where a detailed bill of
quantities for the individual items of calculation
is included in the documentation.
Contracts drawn up by foreign investors or
consulting companys in particular signifi-
cantly reduce the scope for the contractor
to lodge additional claims. In practice, such

claims are of a financial or material nature
including, for example, an extension of the
overall construction deadline or interim dead-
lines for the implementation of the work as
well as an increase in the scope of the work.
The aim of the claim agenda carried out by
the client thus remains the documentation of
all faults and errors on the part of the individ-
ual participants in the construction, including
the possible evaluation of delay and prepara-
tion (project) work.
Is it at all possible from the point of view of
the two contractual parties to entirely pre-
vent the occurrence of claim agendas? On
the side of the client project documentation
of an appropriate technical standard coupled
with the clarification of all of the contractual,
technical and commercial terms of delivery
in particular form the basis for effective claim
prevention. Crucial, however, is that this takes
place prior to signing the contract. In practice
a large proportion of contractor claims arise
primarily due to a lack of understanding of the
contract or its terms and the misunderstand-
ings which occur as a result. In many cases
neither party pays sufficient attention when
negotiating the conditions of the contract re-
sulting in lengthy clarifications to the parties
after the contract has been closed or the
necessity to consult a lawyer once again im-
mediately after the contract has been closed.
While insufficient clarification and negotia-
tions regarding the various stipulations can
lead to the signing of the contract with the
contractor within a shorter time period, the
volume of claims lodged and additional work
often, however, represent amounts far greater
than the savings originally anticipated. Claim
prevention on the part of the client involves in
all cases thorough preparation of the project
documentation, specifications, bills of quanti-
ties and contractual and delivery conditions
within the scope of the public tender.
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